NG STRA TS NATI VE CTRP.
| BLA 94-27 Deci ded Decenber 24, 1996

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent , approvi ng for interi mconveyance certain | ands sel ected by
Bering Sraits Native Qorporation. F40301, et al.

Afirned.

1. Aaska: Trespass--A aska Native dains Settlenent Act:
onveyances: Regi onal Qonveyances

BLMis not required to identify trespassers on

| ands sel ected by a Native regional corporation
under sec. 14(h)(8) of the A aska Native dains
Settlenment Act of Dec. 18, 1971, as anended,

43 US C 88 1613(h)(8) (1994), and bring actions
toclear title to those lands prior to approving
the lands for interi mconveyance.

APPEARANES Stephen M HIis, BEsq., Mrc D Bond, Esqg., Anchorage,

A aska, for appellant; Joseph D Darnell, Esq., Gfice of the Regional
Solicitor, Alaska Region, Departnent of the Interior, Anchorage, A aska,
for the Bureau of Land Managenent .

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

Bering Straits Native Gorporation (Bering Straits) has appeal ed from
a decision of the Alaska Sate 0fice, Bureau of Land Managenent (BLN),
dated Septenber 9, 1993, approving for interi mconveyance the surface and
subsurface estates in certain |ands, totalling approxi nately 41,007 acres,
sel ected by Bering Straits pursuant to section 14(h)(8) of the A aska
Native Qains Settlenent Act of Decenber 18, 1971 (ANCSA), as anended,
43 US C § 1613(h)(8) (1994). V

1/ By order dated July 10, 1995, in response to a notion filed by BLM to
whi ch counsel for Bering Sraits had no objection, the Board segregated the
lands in dispute fromthose not in dispute and remanded the case in part in
order to allowBLMto conpl ete the conveyance of lands not at issue. In
that order the Board set out a description of approxi nately 16, 176. 25 acres
of lands over which jurisdiction was being retained. That order
erroneously referred to Lot 2, US Survey No. 4384, A aska, containing
approximately 5 acres, as being |ocated 50 mles "northwest” of None,
Aaska. That lot lies northeast of None, A aska.
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Inits statenent of reasons for appeal (SR, Bering Sraits
acknow edges that BLMapproved the | ands for interimconveyance because the
lands did not include any |awful entry perfected under or bei ng nai ntai ned
in conpliance wth laws |eading to acquisition of title. Its conplaint is
that there are a nunber of trespassers on the land and that, by el ecting
to convey these | ands wth know edge of the trespass situation, "BLM
has failed to discharge its obligations under ANCA' (SCRat 2). As an
exanpl e, Bering Sraits cites various occupancy trespasses occurring on
lands in Lot 2, US Survey No. 4384, Alaska. It contends that all the
lands in question may be transferred subject only to "those i ncuniberances
specifically authorized by statute” (SORat 6).

In response BLMargues that it has no duty to identify trespassers
on | ands approved for interimconveyance and cl ear themfromthe | and
prior to conpl etion of the conveyance. In support of that argunent, BLM
cites Instruction Menorandum (IM No. AK 88-296, dated Septenber 21, 1988,
a directive to BLMenpl oyees fromthe A aska Sate Drector, BLM on the
subject of BLMs realty trespass policy (Answer, Exh. 3). 2/ Therein,
the Sate Orector established catagories of |ands and the appropriate
nmanagenent policy for resolving | and use, occupancy, and devel opnent
trespasses on those |lands, ranked in order of inportance. GCatagory A
lands, identified for |ong termBLM managenent, are divided into two
subcatagories. Gategory A1 lands include "WId and Sceni ¢ R ver
Qorridors, National (onservation Areas, and National Recreation Areas” and
category A 2 includes "[a]ll other BLMadmni stered | and not sel ected
for conveyance to another owner or nmanagenent agency."” GCategory Bis
identified as "[l]ands sel ected for conveyance to anot her owner or
nanagenent agency,” and is al so separated into two subcatagories. GCategory
B1lis "[s]elected | ands where resources (i.e., tinber, gravel, mnerals,
etc.) are being renoved wthout authorization or irreversible danage is
occurring." 3/ GCategory B 2, the category of least priority under the
pol i cy gui dance conveyed in the IM conprises "[s]el ected | ands where
unaut hori zed occupancy or use is brought to the attention of BLM" 1d. at
4. The announced policy for this last catagory of lands is: "Ulhauthorized
use Wil be handl ed on an as needed basis wth prinary enphasis given to
expedi ting the conveyance process."

The | Mfurther states regarding the policy for catagory B 2 | ands:
"Resolution wll take into account, whenever possible, the w shes of the
recei vi ng owner/ nanagenent agency.” On appeal, BLMhas submtted a copy
of a nenorandumdat ed Septenber 9, 1981, indicating that Bering Sraits
was aware of "several unauthorized cabins on Bering Sraits sel ected

2/ The IMestablishes its expiration date as Sept. 30, 1989.

Nevert hel ess, counsel for BLMrepresented in BLMs Answer that the I M
continued to be the policy at the tine of the i ssuance of the decision in
guestion (Answer at 10).

3/ Wthits reply to BLMs answer, Bering Straits filed a nunber of
docunents which it asserts establishes that BLMhad know edge of a mineral
trespass on sel ected | ands.
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lands,” and that, after discussions wth a Bering Sraits enpl oyee, "we
[BLM agreed not to do anything except look at the cabins and talk to the
unaut hori zed users if we happened to encounter theni (Answer, Exh. A. The
record shows that Bering Srait subsequently sought to have BLMtake action
agai nst occupancy trespassers on sel ected | ands. See Answer, Exh. B

[1] Wiile this Board has not previously addressed the preci se
guestion of whether BLMhas a duty under ANCSA to identify trespassers
on selected lands and clear title to those | ands as a condition precedent
to interi mconveyance approval, we have consi dered whet her the Depart nent
isrequired to adjudicate title to unpatented mning clains prior to such
a conveyance.

In various cases we have concl uded, based on the court decision in
A aska Mners v. Andrus, 662 F.2d 577 (9th dr. 1981), that where | and
sel ected for conveyance by a Native regional corporation includes
unpatented mning clains |ocated prior August 31, 1971, BLMis not required
toidentify or to adjudicate those clains on the | ands to be conveyed,
or to search Sate records to ascertain the exi stence of unpatented m ni ng
clains. John B. Sone, 129 IBLA 179, 180 (1994), Doyon, Ltd. (O
Reconsi deration, 77 IBLA 219, 221-22 (1983), and Doyon, Ltd., 74 |BLA 139,
148-49, 90 |.D 289, 294-95 (1983). 4/

| f ANCSA does not require BLMto identify and adj udi cat e unpat ent ed
mning clains on selected lands, there is little doubt that it has no duty
to identify unauthorized users of selected | ands and pursue actions agai nst
those users prior to interi mconveyance approval. Athough Bering Straits
argues otherwse, it cites no specific authority in support of its
position, and we can find none.

BLMs trespass policy as articulated in the Sate Drector's IM
appears to be well-grounded in the lawand in practicality. BLMs
rational e for not acting agai nst all eged trespassers prior to its approval
of the subject lands for interi mconveyance in this case was articulated in
a Septenber 28, 1993, letter to Bering Sraits fromthe Kobuk Acting
Dstrict Manager, BLM in which BLMstated that "[r]esol uti on of occupancy
trespass can be a long, tine consumng and expensi ve process driven by
regul ations and policies that the BLMis required to follow™ dting
severe budget shortfalls in the lands programand its commttnent to
process conveyance actions as expeditiously as possible, the Acting
Dstrict Manager stated that BLMbel i eved conveyance w thout resol ution of
any trespass situations was "in the best interest of all concerned.” V¢
agr ee.

4/ The holder of a valid mning claim who did not wsh to have the | and
patented to a regional corporation, was required to file a patent
application wthinthe tine [imts set forth in section 22(c) of ANCSA
43 US C §1621(c) (1994).
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge
| concur:

T Britt Price
Admini strative Judge
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